
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
 

 
DEFENDANT’S MOTION TO DISMISS AND TO COMPEL ARBITRATION 

 
 L.L.C., Inc. d/b/a Perfect 10 Men’s Club (“Defendant” herein), hereby moves the Court 

to dismiss Plaintiff Angela Birkman’s (“Plaintiff”) claims and to compel the arbitration, or 

alternatively, stay this proceeding pending referral to and determination by binding arbitration. 

1. On or about 3/23/16, Plaintiff filed suit against Defendant in the United States 

District Court for the Western District of Texas Austin Division.  A copy of Plaintiff’s Complaint 

and Demand for Jury Trial (the “Complaint”) in the state court action is attached hereto as 

Exhibit A. 

2. The Complaint alleges, among other things, that:  i) Defendant has failed to pay 

Plaintiff overtime compensation in violation of the Fair Labor Standards Act; ii) Defendant has 

failed to pay Plaintiff minimum wage in violation of the Fair Labor Standards Act; and iii) 

Plaintiff seeks and is entitled to a jury trial. 

3. Plaintiff is precluded from prosecuting this suit in this Court because Plaintiff is 

bound by her agreement requiring her to arbitrate her claims. Plaintiff executed that certain 

Independent Contractor Agreement (referred to herein as the “Agreement” and attached hereto as 

Exhibit B) which requires Plaintiff to arbitrate her claims against Defendant. The Federal 

Arbitration Act 9 U.S.C. § 1 et seq (the “FAA”) governs and requires enforcement of the 
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agreements to arbitrate and preempts inconsistent state law. The FAA represents a strong federal 

policy in favor of arbitration, and Plaintiff’s claims are within the scope of the parties’ agreement 

to arbitrate. 

ARGUMENT 

I. THE SPECIFIED PLAINTIFF’S CLAIMS ARE SUBJECT TO ARBITRATION 

4. The FAA states that a written agreement “to settle by arbitration a controversy” 

arising out of a contract or transactions “shall be valid, irrevocable, and enforceable, save upon 

each such grounds as exist at law or in equity for the revocation of any contract.” 9 U.S.C. § 2. 

5. The FAA “reflects a liberal federal policy favoring arbitration agreements.” Gilmer 

v. Interstate/Johnson Lane Corp., 500 U.S. 20, 35 (1991) (citing Mitsubishi Motors Corp. v. 

Soler Crysler-Plymouth, Inc., 473 U.S. 614, 626-627 (1985)). See also Moses H. Cone 

Memorial Hosp. v. Mercury Construction Co., 460 U.S. 1, 24-25 (1983). 

The Supreme Court has noted that the purpose of the FAA is “to reverse the 
longstanding judicial hostility to arbitration and agreements … and to place [them 
upon the same footing as other contracts. Green Tree Fin. Corp.-Ala. V. 
Randolph, 531 U.S., 89 [ ] (200) (quoting Gilmer [ ], 500 U.S. [at] 24 [ ]). 
Accordingly there is a strong presumption in favor of arbitration and a party seeking 
to invalidate an arbitration agreement bears the burden of establishing its 
invalidity. Gilmer, 500 U.S. at 26 [ ]. 
 

Carter v. Countrywide Credit Industries, Inc., 362 F.3d 294, 297 (5th Cir. 2004) (emphasis 

added) (also noting “that individuals seeking to avoid enforcement of an arbitration agreement 

face a high bar”) (emphasis added). See also First Option of Chicago, Inc. v. Kaplan, 514 U.S. 

938, 945 (1995) (under the FAA, “any doubts concerning the scope of arbitrable issues should 

be resolved in favor of arbitration”) (emphasis added). 

6.The FAA is the supreme law of the land regarding an arbitration clause in any agreements 

“affecting commerce,” and “provides ‘for the enforcement of arbitration agreements within the 
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full reach of the commerce clause.’” Citizens Banks v. Alafabco, Inc., 539 U.S. 52, 56 (2003) 

(quoting Perry v. Thomas, 482 U.S. 483, 490 (1987)) (other citation omitted). See also Sentry 

Systems, Inc. v. Guy, 98 Nev. 507, 509, 654 P.2d 1008, 1009 (1982). “The FAA preempts any 

contradictory provision of state law.” Stutler v. T.K. Contractors, 484 F.3d 343, 345 (6th Cir. 

2006) (citing Circuit City Stores v. Adams, 532 U.S. 105, 111-112 (2001)). More specifically, 

“Federal law preempts state law on issues of arbitrability.” Three Valleys Municipal Water 

District v. E.F. Hutton & Co., Inc., 925 F.2d 1136, 1139 (9th Cir. 1991) (citing Moses H. Cone, 

460 U.S. at 24). 

7.Determining whether a claim is subject to arbitration is a two-step process. “First the 

court must determine whether the parties agreed to arbitrate the dispute. Once the court finds that 

the parties agreed to arbitrate, it must consider whether any federal statute or policy renders the 

claims nonarbitrable.” Washington Mut. Fin. Group, LLC v. Bailey, 364 F.3d 260, 263 (5th Cir. 

2004). 

8.To determine whether the parties agreed to arbitrate the dispute at issue, the court must 

consider whether a valid agreement to arbitration exists among the parties and whether the dispute 

is within the scope of the arbitration agreement.  Webb v. Investacorp, Inc., 89 F.3d at 258 (5th Cir. 

1996).  In making this determination, the court should generally apply “ordinary state-law 

principles that govern the formation of contracts,” but must also give due regard to the federal 

policy favoring arbitration, and it must resolve any ambiguities as to the scope of the arbitration 

clause itself in favor of arbitration.  Id. 

9.Under Texas law, a party who seeks to compel arbitration has the initial burden to 

establish the existence of an arbitration agreement and to show that the asserted claims fall within 

its scope.  See Wachovia Sec. LLC v. Emery, 186 S.W.3d 107, 113 (Tex. App. – Houston [1st. 
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Dist.] 2005, no pet.).  The burden then shifts to the party opposing arbitration to present evidence 

showing why the arbitration agreement should not be enforced.  See id.  The party opposing 

arbitration may show, for example, that the arbitration agreement was procedure in an 

unconscionable manner, or induced or procured by fraud or duress.  See In re FirstMerit Bank, 

N.A., 52 S.W. 3d 749, 756 (Tex. 2001). 

10. There can be no dispute that in this case the Plaintiff agreed to arbitrate the claims 

raised in Plaintiff’s Complaint. The Independent Contractor/Entertainer Agreement that Plaintiff 

executed provides that: 

 A. ANY CONTROVERSY, DISPUTE, OR CLAIM ARISING OUT OF 
ENTERTAINER OR EMPLOYEE WORKING OR PERFORMING AT THE 
CLUB WFKR RESTAURANTS, SHALL BE EXCLUSIVELY DECIDED BY 
BINDING ARBITRATION HELD PURSUANT TO THE FEDERAL 
ARBITRATION ACT (THE “FAA”)… THE PARTIES WAIVE ANY RIGHT 
TO LITIGATE SUCH CONTROVERSIES, DISPUTES, OR CLAIMS IN A 
COURT OF LAW AND WAIVE THE RIGHT TO TRIAL BY JURY… THE 
ARBITRATOR’S DECISION SHALL BE FINAL, SUBJECT ONLY TO 
REVIEW UNDER THE FAA… 

 
… 
 

C. ENTERTAINER OR EMPLOYEE AGREES THAT ALL CLAIMS 
BETWEEN HIM/HER AND THE CLUB (AND ANY OTHER PERSONS OR 
ENTITES ASSOCIATED WITH THE CLUB) WILL BE LITIGATED 
INDIVIDUALLY; THAT HE/SHE WILL NOT CONSOLIDATE HER CLAIMS 
WITH THE CLAIMS OF ANY OTHER INDIVIDUAL; THAT THEY WILL 
NOT SEEK CLASS OR COLLECTIVE ACTION TREATMENT FOR ANY 
CLAIM THAT HE/SHE AMY HAVE; AND THAT HE/SHE WILL NOT 
PARTICIPATE IN ANY CLASS OR COLLECTIVE ACTION AGAINST THE 
CLUB OR AGAINST ANY PERSONS OR ENTITIES ASSOCIATED WITH 
THE CLUB… 
 
11. Plaintiff claims to have been injured in the course and scope of her employment 

with Defendant WFKR.  Plaintiff’s claims, therefore, are clearly within the scope of the agreement 

to arbitrate. 
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II. ANY CHALLENGES TO THE ARBITRATION AGREEMENT AS A WHOLE 
 MUST BE DECIDED DURING ARBITRATION 
 

12. There are two types of challenges to an arbitration provision: (1) a specific 

challenge to the validity of the arbitration agreement or clause, and (2) a broader challenge to the 

entire contract, either on a ground that directly affects the entire agreement, or on the ground that 

one of the contract’s provisions is illegal and renders the whole contract invalid. In re Labatt 

Food Services, L.P., 579 S.W.3d 640, 647-648 (Tex. 2009) citing Buckeye Check Cashing, Inc. 

v. Cardega, 546 U.S. 440, 444 (2006)). 

13. A court may consider narrow challenges to the arbitration clause itself, but “a 

challenge to the validity of the contract as a whole … must go to the arbitrator.” Id. at 648 (citing 

Prima Pant Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 403-404 (1967)). See also 

Buckeye, 546 U.S. at 445-446 (“… unless the challenge is to the arbitration clause itself, the issue 

of the contract’s validity is considered by the arbitrator in the first instance”). To the extent, 

therefore, that the Plaintiff raises challenges relating to the validity of the entire Agreement, those 

issues must also be decided referred to the arbitrator. 

III. ANY UNENFORCEABLE PROVISION IS SEVERABLE FROM THE 
 AGREEMENT TO ARBITRATE. 
 

14. In the unlikely event a provision of the agreement to arbitrate is deemed 

unenforceable, the court should simply strike the provision and enforce the agreement. Issues 

pertaining to the validity, revocability, and enforceability of an arbitration agreement are decided 

according to state law pertaining to contracts generally. Doctor’s Associates, Inc., v. Casarotto, 

517 U.S. 681, 686-687 (1996) (citing Perry v. Thomas, 482 U.S. 483, 492 n. 9 (1904)); 9 U.S.C. 

§ 2. 
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15. In In re Poly-America, L.P., 262 S.W.3d 337 (Tex. 2008), the Texas Supreme 

Court applied general contract principles to determine that unconscionable provisions in an 

arbitration agreement do not render the entire agreement unenforceable. The Court began by 

recognizing that “[a]n illegal or unconscionable provision of a contract may generally be served 

as long as it does not constitute the essential purpose of the agreement.” Id. at 360. Hence, the 

“relevant injury is whether or not the parties would have entered into the agreement absent the 

unenforceable provisions.” Id. 

16. The Court went on to determine that the remedies limitation provision at issue was 

severable and did not defeat the agreement to arbitrate. Nonetheless, the In re Poly-America court 

recognized that the “main purpose of the agreement is to submit their disputes to an arbitral forum 

rather than proceed in court.” Id. Such is axiomatically the central purpose of any agreement to 

arbitrate, including the one at bar. The parties have agreed to arbitrate and their agreement must 

be enforced. 

IV. PLAINTIFF CANNOT CLAIM THAT DEFENDANT HAS WAIVED ITS 
 RIGHT TO ARBITRATE 
 

17. Plaintiff cannot now claim WFKR waived its right to compel arbitration or that she 

has suffered any sort of prejudice. Defendant put Plaintiff on notice of its intent to compel 

arbitration immediately in its first response to Plaintiff’s Complaint. 

18. “There is a strong presumption against finding a waiver of arbitration, and the party 

claiming that right to arbitrate has been waived bears a heavy burden.” Republic Inc. Co. v. 

PAICO Receivables, LLC, 33 F.3d 341, 344 (2004) (citing Subway Equip. Leasing Corp. v. 

Forte, 169 F.3d 324, 326 (5th Cir. 1999)). “The [FAA] established that, as a matter of federal law, 

any doubts concerning the scope of arbitrable issues should be resolved in favor of arbitration, 

whether the problem at hand is the construction of the contract language itself or an allegation of 
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waiver, delay, or a like defense to arbitrability.” Moses H. Cone, 460 U.S. at 24-25 (emphasis 

added). 

19. The Fifth Circuit has been extremely hesitant to find a waiver of the right to 

arbitration, stating, “in one of the few cases in which we have recognized a party’s waiver of the 

right to arbitrate, we found that the party had ‘demonstrated a clear and unmistakable 

“disinclination” to arbitrate’ to ‘substantial detriment and prejudice’ of the other party…” Gulf 

Gaur. Lif Ins. Co. v. Connecticut Gen, Life Ins., 304 F.3d 476, 484 (5th Cir. 2002) (quoting 

Miller Brewing Co. v. Fort Worth Distrib. Co., Inc., 781 F.2d 494, 497 (5th Cir. 1986)). That 

situation included “the bringing of a state court suit that did not ‘rely or even mention the 

arbitration clause, and where the parties did not attempt to schedule an arbitration hearing until 

almost three years later.” Id. (emphasis added) (quoting Miller Brewing, 781 F.2d at 497). 

20. However, “mere delay falls far short of the waiver requirements…” [Texaco 

Exploration & Prod. Co. v. AmClyde Engineered Prods. Co., Inc., 243 F.3d 906, 911 (5th Cir. 

2001)] (citing Subway, for example, this court rejected a claim of waiver even where it was alleged 

a party sough related judicial bankruptcy proceeding involving issues separate from the arbitration 

in the affirmative attempt to delay that arbitration. See 169 F.3d at 329. Similarly, in Texaco 

Exploration, this court rejected a claim of waiver based on a party’s seeking litigation of another 

dispute with the same opposing party that was separate for the arbitratable dispute, even were this 

court recognized that the unrelated litigation had the effect of delaying the arbitration and 

narrowing its scope. 243 F.3d at 911-12. This court has further recognized that, even where a party 

takes substantial steps toward litigation of the arbitral dispute, or participates substantially in 

litigation procedures, it ordinarily will not waive the right to arbitrate. See Tenneco Resins, Inc., 

v. Davy int’l, AG, 770 F.2d 416, 420-21 (5th Cir. 1985) (collecting cases). In Tenneco, for 
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example, this court found that a party had not waived its right to arbitrate when it waited “almost 

eight months before moving that the district court proceeding be stayed pending arbitration, and 

in the meantime participated in discovery.” Id. This court noted that “this and other court have 

allowed such actions as well as considerably more activity without finding that a party has waived 

a contractual right to arbitrate.” Id. at 421 (citing Southwest indus. Imports & Export, Inc. v. 

Wilmod Co., Inc., 524 F.2d 468 (5th Cir. 1975)); see also Gen. Gaur. Ins. Co. v. New Orleans 

Gen. Agency Inc., 427 F.2d 924, 928-29 (5th Cir. 1970) (finding no waiver although a party filed 

an answer to a court claim denying liability and filed counterclaims, as well as attempted to 

implead parties and allowed taking of two depositions before demanding arbitration).  Id. 

21. Defendant has not taken any actions which demonstrate a desire not to arbitrate 

Plaintiff’s claims.  Rather, Defendant promptly put Plaintiff on notice of Defendant’s intent to 

arbitrate Plaintiff’s claims, and have only taken those actions necessary to defend against 

Plaintiff’s claims. The Plaintiff cannot claim either waiver or prejudice, and Plaintiff’s claims must 

be dismissed or referred to arbitration. 

V. THE PLAINTIFF’S CLAIMS SHOULD BE DISMISSED 

22. Upon finding that a party’s claims must proceed to arbitration, a court has two 

choices. It may stay the action pending arbitration, or it may dismiss the claims.  Movant requests 

that the Court dismiss Plaintiff’s claims. 

23. Section 3 of the FAA provides that a court, “upon being satisfied that the issue 

involved in such suit or proceeding is referable to arbitration under such an agreement, shall upon 

application of one of the parties stay the trial of the action until such arbitration has been had in 

accordance with the terms of the agreement.” 9 U.S.C. § 3. Thus, “a stay is mandatory upon 

showing that the opposing party has commenced suit upon any issue referable to arbitration under 

   
DEFENDANT’S MOTION TO DISMISS AND TO COMPEL ARBITRATION 8 



an agreement in writing for such arbitration.” Fedmet Corp. v. M/V Buyalyk, 194 F.3d 674, 678 

(5th Cir. 1999) (quoting Alford v. Dean Witter Reynolds, Inc., 975 F.2d 1161, 1164 (5th Cir. 

1992)). 

24. The Fifth Circuit has concluded that 9 U.S.C. § 3 allows the court to dismiss a case 

“in proper circumstances.” Id. (quoting Alford, supra).  The Fifth Circuit has held that dismissal 

is appropriate “when all of the issues raised in the district court must be submitted to arbitration.”  

Alford v. Dean Witter Reynolds, Inc., 975 F.2d 1161, 1164 (5th Cr. 1992). 

25. Clarity and judicial economy favor dismissing the Plaintiff’s claims. All of the 

Plaintiff’s claims are subject to arbitration.  Further, a deferential review of an arbitrator’s award 

in the same case where the same issues are to be decided in the first instance would simply be 

confusing and disruptive. Defendant, therefore, respectfully request that this Court dismiss 

Plaintiff’s claims, without prejudice, with instruction that they seek arbitration under the terms of 

their agreement to arbitrate. In the alternative, Defendant request that Plaintiff’s claims be stayed 

pending the outcome of the arbitration. 

CONCLUSION 

 WHEREFORE, Defendant respectfully requests this Court enter orders dismissing the 

Plaintiff’s claims without prejudice and directing Plaintiff to pursue arbitration. In the alternative, 

Defendant requests the Court stay the proceedings on the Plaintiff’s claims and direct Plaintiff to 

pursue arbitration. In the alternative, Defendant requests the Court stay the proceedings on the 

Plaintiff claims pending the outcome of arbitration. 
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